AGENDA
LEBANON CITY COUNCIL
OCTOBER 4, 2017
9. NEW BUSINESS:
9.B – REVIEW OF CEMETERY PERPETUAL CARE TRUST FUND
Mayor Prentiss and Assistant Mayor McNamara submitted an agenda request to review the
City’s Cemetery Perpetual Care Trust Fund policy.
BACKGROUND
The Cemetery Perpetual Care Trust Fund is in the custody of the Trustees of the Trust Funds.
In accordance with Section 46-9 of the Code of the City of Lebanon:
•

“All cemetery lots sold after August 1, 1966, shall require a perpetual care trust fund
reserved in the name of the lot owner for the maintenance and care of such lots.”

•

Perpetual care trust funds for the care and maintenance of lots shall be purchased
through the Department of Public Works from the trustees of trust funds and such funds
shall be held in trust, the income thereof to be used by the City for perpetual care
services, in accordance with the City Charter and applicable state laws.”

The Cemetery Perpetual Care Trust Fund is made up of approximately 3,251 individual
accounts. The Cemetery Perpetual Care Trust Fund is a nonexpendable trust fund, meaning
that it is a trust fund that stipulates only earnings (interest) from the fund may be spent. With
this understanding, interest earned on the perpetual care funds are transferred annually by the
Trustees of the Trust Funds to the General Fund. The total amount transferred from the
Cemetery Perpetual Care Trust Fund to the General Fund in 2016 was $14,649.17.
To assist in answering the questions posed by Mayor Prentiss and Assistant Mayor McNamara
a legal opinion was sought to clarify the purposes for which the perpetual care funds can be
utilized. That opinion was completed by Attorney Jane Taylor of Gardner Fulton & Waugh and
is attached for your use.
In summary:
− Perpetual care funds are held in perpetuity for the care of individual burial plots; the
interest gained through the principal of the fund may be spent but the principal must
remain untouched.
− Perpetual care funds cannot be utilized for general care of a cemetery or for capital
improvements without additional permission from the courts; additional permission
includes the use of “excess interest” for purposes other than perpetual care.
− General care of the cemetery does not include maintenance of individual burial plot
monumentation (headstones, markers, etc.); such items are the personal property of the
plot’s owner and because such items are not city-owned, damage is not covered by the
City’s property liability insurance.
− In order for the City to accept responsibility for the maintenance of burial plot
monumentation, the plot must be declared abandoned as set forth in NH RSA’s 289:19
and 289:20.
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Attorney Taylor’s opinion discusses the possible use of “excess interest” for general cemetery
maintenance and/or capital improvements. Upon further review of current practice, we do not
believe that “excess interest” exists within the Perpetual Care Trust Fund. This can be
demonstrated by dividing the total interest earned in 2016 ($14,649.17) by the number of 2016
perpetual care accounts (3,251). When performing the calculation, earned income from the
trust only provides $4.51 per lot for perpetual care. We do not believe this provides “excess
interest” within the fund.
Further discussed in Attorney Taylor’s opinion is the recommendation that the City Council
establish a Board of Cemetery Trustees as required by RSA 289:6. Currently, the Trustees of
the Trust Funds act in the capacity of the Board of Cemetery Trustees only for the purpose of
overseeing the Perpetual Care Trust Fund. Establishment of a Board of Cemetery Trustees
requires that Chapter 46 of the City Code be amended.
Public Works Director Mike Lavalla will be present at the meeting to answer questions.
ACTION
No action is required at this time as item is for informational purposes only.
Included in this Section:
1.

2.
3.
4.
5.

Agenda Request Submitted by Mayor Prentiss and Assistant Mayor McNamara – re: City
Cemetery Perpetual Care Policy Update, Review of Trust Fund and Possible Policy Change
on Non-Expendable Access
September 28, 2017 Memo from Len Jarvi re: Cemetery Perpetual Care Trust Fund
September 25, 2017 Legal Opinion by Attorney Jane Taylor of Gardner Fulton & Waugh
City Code Chapter 46 – Cemeteries
NH RSA 289 - Cemeteries
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Chapter 46
CEMETERIES
§ 46-1. Declaration of policy.
The City Council of the City of Lebanon hereby ordains that the following
rules and regulations are hereby established to constitute an ordinance
for the proper operation and use of municipal cemeteries in the City of
Lebanon. The City Council recognizes that the municipal cemeteries are
sacred grounds reserved as a final resting place for the people of the City
and desires to have the cemeteries maintained in the best possible manner
and firmly believes that these rules and regulations are necessary for the
protection of lot and grave owners, and for the proper conduct and good
order of the cemeteries.
§ 46-2. Application of rules and regulations.
A.

The rules and regulations herein contained shall apply to any person,
firm, corporation, association, club, partnership, society or any other
form of association or organization.

B.

The City Council of the City of Lebanon, upon its own motion, or
upon recommendation of the City Manager for good cause shown, may
modify, suspend, repeal, or amend the provisions of this chapter in
whole or in part thereof. It is the intent of the City Council that if this
chapter is held to be invalid or unconstitutional, such invalidity shall
not affect the validity of the remaining sections or parts thereof.

§ 46-3. General regulations.
The following shall be the general rules and regulations for use of municipal
cemeteries. No person shall:
A.

Enter a cemetery except through an established gate or entranceway.

B.

Deposit rubbish or debris on cemetery grounds, except in receptacles
provided.

C.

Pick or mutilate any flowers, either wild or domestic, or disturb any
tree, shrub, or other plant material.

D.

Use the cemeteries as picnic grounds, or the consumption of any liquor
or beverages, in accordance with RSA 175:I, XIII, and Article I,
Consumption in Certain Places, of Chapter 14 of the Code of the City of
Lebanon in a cemetery, or bring the same upon the premises.

E.

Use any form of advertising on cemetery premises.

F.

Discharge firearms in or adjacent to any cemetery. This prohibition
shall not apply to authorized volleys at burial services conducted by
46:1
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LEBANON CODE

§ 46-5

recognized military organizations or associations of the United States
or other organizations as authorized.
G.

In any way injure or deface any monument, stone, fence or other
structure, or property within any cemetery.

H. Allow any unleashed dogs in any City cemetery.
I.

Horses or horseback riding within or through cemeteries expressly
prohibited except when authorized by the Director of Public Works for
a burial ceremony.

J.

In accordance with Chapter 18, Animals, § 18-12, an owner or person
having custody of any dog or other animal shall not permit said dog
or other animal to defecate in any cemetery unless said defecation is
removed immediately and properly disposed of in a container for trash
or litter or similar manner. Any person having control over a dog or any
other animal, whether or not the owner, and has knowledge that such
dog or other animal is defecating on cemetery grounds, and does not
remove and properly dispose of the defecation in a container of trash
or litter or similar manner, shall be in violation of this chapter. [Added
5-18-2011 by Ord. No. 2011-2]

§ 46-4. Traffic regulations.
A.

No person shall operate or cause to operate any vehicle within a
cemetery except for cemetery business and only on roads designed for
that purpose, and no vehicle shall be driven at a speed in excess of 10
miles per hour upon any roads within municipal cemeteries except as
authorized by the Department of Public Works.

B.

No person shall enter any cemetery with a loaded truck, except the
City maintenance crews, unless permission has been received from the
Department of Public Works.

C.

No person shall unload any stone, dirt or other material in any
cemetery, except the City maintenance crews in the normal discharge
of their work, or encumber walks, avenues or places with such material,
without express permission and consent of the Department of Public
Works.

D.

Any person operating a vehicle within any cemetery shall be subject to
all the traffic laws of the City of Lebanon and State of New Hampshire
applicable to motor vehicle operation.

E.

No person shall operate a OHRV in any cemetery.

§ 46-5. Establishment of cemeteries.
A.

The City Council of the City of Lebanon shall have the final authority for
the establishment of cemeteries within the corporate limits of the City
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of Lebanon, and shall as the need arises set aside new ground areas for
this purpose.
B.

Existing cemeteries. The following named existing cemeteries shall be
deemed to have been established as municipal cemeteries:
(1) Glenwood/Mt. Calvary Cemetery.
(2) Valley/Sacred Heart Cemetery.
(3) School Street Cemetery (Village Cemetery).
(4) West Lebanon Cemetery.
(5) Old Pine Tree Cemetery.
(6) Mascoma Cemetery.
(7) Cole Cemetery.
(8) Upper Valley Jewish Community Cemetery.

C.

Platting of cemeteries. Before any new land is opened for cemetery use
and the sale of lots, the City Manager shall have such land area laid
out showing the system of streets and avenues, and a numbered system
of lots; such platting to be done by a registered surveyor, and results
thereof to be recorded with the Grafton County Registry of Deeds.

D.

Planning Board to review. The preliminary plan and layout of new
cemetery land areas shall be submitted to the Planning Board for
review and approval. Upon approval, the Planning Board shall advise
the City Council of its approval with recommendation for adoption.

E.

Lot size established. Lot sizes for municipal cemeteries are hereby
established as follows:
(1) Each single grave: four feet by 11 feet or 44 square feet.
(2) Each infant grave: 24 inches by 44 inches or 1,056 square inches.
(3) Each cremation lot: 24 inches by 24 inches (applies to Sacred Heart
and West Lebanon Cemeteries only).

F.

Indigent plots. Single grave lot sections shall be established within
cemetery areas for the use of the City for the burial of indigent persons.

G.

Cremations. In the case of cremation interment, the following
guidelines shall apply:
(1) Minimum purchase is one grave space. Maximum number of
cremation-type interments shall be six per grave space (except in
the case of combining full and cremation burials in which only one
full burial and five cremation burials per grave will be allowed).
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(2) For Sacred Heart and West Lebanon Cemeteries only, a single
cremation lot may be purchased in an area designed and laid out
for cremation burials.
§ 46-6. Purchase of lots.
A.

Condition of lot purchases. Lots purchased in the laid out sections of
cemeteries of the City of Lebanon shall be conveyed by special deed for
burial purposes only, and shall be subject at all times to the provisions
of the City Charter, City ordinances, and applicable state laws. For the
purposes of this chapter, an owner is defined as the person(s) named
on the deed or when the person(s) named on the deed is deceased, the
legatee(s) as provided by the decedent's will or the decedent's heirs as
determined by statute.

B.

Purchase procedure.
(1) Lots in the laid out cemeteries of the City of Lebanon may be
selected and purchased from the Department of Public Works,
and payment for lots purchased shall be made to the Department
of Public Works. Such purchases shall be evidenced by a deed
prepared by the Department of Public Works and signed by the
City Manager and recorded by the City Clerk. Such deed shall
state the name of the purchaser, purchase price, and amount paid,
name of cemetery, lot number(s), grave number(s), and section in
which located. Prospective purchasers with the immediate need
for a grave space may, for the purchase of that single grave,
pay for it within a period of 12 months subject to approval by
the City Manager or designated representative. In the event that
a prospective purchaser may wish to buy more than one grave,
or to purchase graves in a pre-need situation, full payment is
expected before such ownership is evidenced. In lieu of the above
procedures, the procedures in the following Subsection B(2) may
be used.
(2) Funeral homes/directors may act on behalf of a purchaser for
the selection and purchase of lot(s) required for immediate need.
The funeral home/director will be responsible for the payment of
all fees outlined in this chapter on behalf of the purchaser. The
Department of Public Works will send the funeral home/director
a monthly statement containing unpaid fees. The statement is
payable in full within 30 days. Failure to pay the billing statement
in full by the 30th day from the date of the billing statement shall
result in termination of delayed payment privileges until payment
is received. After 30 days, interest shall be paid on the amount due
at the rate of 12% annually.

C.

Records of cemeteries and purchase of lots. The keeping of records
for the cemeteries of the City of Lebanon shall be the responsibility of
the Department of Public Works. All maps showing laid out sections of
each cemetery, records of lot ownership and burials shall be kept by
46:4
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the Department of Public Works. Copies of the deeds conveyed for lot
purchases shall be recorded by the City Clerk in a book provided for
this purpose.
D.

Transfer of lots/graves. No transfer or assignment of a lot or individual
graves shall be made by any owner without the express approval of the
City Manager, and all transfers shall be made upon an approved form
through the Department of Public Works and recorded by the City Clerk
in the cemetery records. A fee of $10 shall be paid to the Department
of Public Works for such deed transfers.

E.

Charge of lots. The following prices are established as the purchase
prices for cemetery lots:
(1) Each full grave: $250.
(2) Each infant grave: $75.
(3) Each cremation grave: $75 (applies to Sacred Heart and West
Lebanon Cemeteries only in the areas specifically laid out for
cremation burials).

§ 46-7. Cemetery maintenance.
A.

Responsibility of the City. The general maintenance of the cemeteries
and grounds, designed to improve and maintain their appearance and
condition, shall be the responsibility of the City. It shall include such
items as the upkeep of drives, buildings, fences, spring and fall cleanup,
raking of leaves, and the general periodic mowing of grass. Cemeteries
will be cleared of all flowers, artificial or natural, on April 1 and October
1, for a period of one month, each year. Any person wishing to retain
their plants, flowers or pots (cement pots excluded) shall remove them
prior to those dates.

B.

Planting trees, shrubs and flowers prohibited. No trees, flowers or
shrubs shall be permanently planted in any lot in any municipal
cemetery by any person or persons unless a long-term care agreement
is executed and approved by the City Manager. Existing trees or shrubs
may be removed by the Department of Public Works if detrimental
to the cemetery, adjoining lots, or inconvenient to the care and
maintenance of lots. In the case of lots with long-term care agreements,
trees or shrubs may be removed by the Department of Public Works
when the conditions of the agreement are not being met. All natural
flowers and plants shall be potted in containers readily movable for
maintenance operations unless a long term care agreement is executed
and approved by the City Manager. Any plants that have died may be
removed and disposed of by the Department of Public Works.

C.

Grading and care of lots. All grading of lots shall be done by the
Department of Public Works upon request of the owner, and no person
shall do any grading causing the surface of the ground to be raised
above the existing height of the surrounding area. No person shall
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discharge any chemical or organic fertilizer, herbicide or other
substance on any lot without prior authorization by the Department of
Public Works.
D.

Curbing and fencing. No curbs or fences shall be permitted around any
individual lot or group of lots unless a long term care agreement is
executed and approved by the City Manager.

E.

Monuments and markers. All municipal cemeteries shall be permitted
to have monuments, markers and cornerstones of such dimension and
material as shall be approved by the Department of Public Works
and shall be the total responsibility of the lot owner. All reference to
"monuments and markers" is to mean monumentation of a permanent
nature that protrudes above the lawn surface. All such monumentation
requires a concrete foundation (refer to Subsection F of this section).
The intent of this section is to allow only one aboveground monument
per owners lot (grave or group of graves) unless additional monuments
are approved by the Director of Public Works. All cornerstones, grass
markers, and markers shall be set flush with the lawn surface so that no
part shall protrude above the surface of the ground. In areas designated
for cremation only burials, only a single grass marker not to exceed
18 inches by 18 inches set flush with the lawn so that no part shall
protrude above the surface of the ground is permitted. In the event
that the preceding rules are not observed, the Department of Public
Works shall notify the lot owner, in writing, concerning the deficiency
and advise a date corrective action must be taken, after which time
the marker in violation may be removed pending correct placement. An
exception to the preceding is an allowance of one brass plaque and one
flag on a veteran's grave.

F.

Monument foundation and marker setting.
(1) Foundations for monuments shall be constructed of concrete by
the Department of Public Works upon request or by a monument
company with the approval of the Department of Public Works.
Those requesting foundations shall make the request in writing
stating the location on the lot and size of foundation desired, both
of which are subject to Subsection E.
(2) The charge for foundations for monuments shall be:
(a) For those up to 15 cubic feet: $100.
(b) For those up to 30 cubic feet: $150.
(c) For every cubic foot over 30 cubic feet: $5.
(d) The charge for setting cornerstones: $10 each.
(e) The charge for setting grass markers: $25 each.

§ 46-8. Burials.
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A.

Condition for burial. No burial shall take place without first obtaining
a burial permit from the Town or City Clerk where the death occurred
by the person making arrangements for a burial, and all conditions of
laws and ordinances having been complied with, including the payment
of any back charges, securance of perpetual care, or purchase of any
lot(s).

B.

Preparation of grave. The preparation of graves and laying out of grave
side ceremonial material shall be the responsibility of the Department
of Public Works unless other arrangements are approved by the
Director of Public Works. The availability of City provided grave side
ceremonial dress is limited and shall be provided on a first-come firstserved basis.

C.

Winter burials. The Department of Public Works will prepare graves
for burial during the winter months, weather and other circumstances
permitting. In case circumstances are such that burial cannot be made,
temporary internment shall be in the cemetery tomb.

D.

Burial rates. The City of Lebanon burial rates shall be as follows:
(1) Weekday (prior to 3:00 p.m.) full burials: $250.
(2) Weekday (after 3:00 p.m.) full burials: $250 plus $100 per hour for
each hour or part of an hour past 3:00 p.m.
(3) Weekend or holiday burials: $550.
(4) Weekday (prior to 3:00 p.m.) cremation burials: $75.
(5) Weekday (after 3:00 p.m.) cremation burials: $75 plus $100 per
hour for each hour or part of an hour past 3:00 p.m.
(6) Weekend or holiday cremation burials: $250.
(7) Openings for infant burials shall be the same as those listed for
cremations.

E.

Burials on legal holidays. Burials will be allowed on all days of the year
with the exception of New Years Day, Memorial Day, Independence Day,
Labor Day, Thanksgiving Day, and Christmas Day, as recognized and
posted by the City of Lebanon unless approved by the Director of Public
Works.

F.

City not responsible. Neither the City of Lebanon nor the Department of
Public Works shall be responsible for errors in location of graves on lots
arising from improper instructions from persons making arrangements.
In all cases, orders for grave openings shall be communicated to the
Department of Public Works in writing. Orders from funeral directors
shall be constructed as orders from owners.

G.

Outside burials. In matters pertaining to burials coming into the City
from outside agencies, unless the exact lot and grave location is
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ordered with sufficient identification to the satisfaction of the
Department of Public Works, the remains will be entombed awaiting
arrangements.
H. Permanent outside containers. In all interments, cremation or full, the
remains shall be enclosed in a permanent outside container and which
shall be installed under the supervision of the Department of Public
Works personnel. The owner of the lot or his agent shall provide the
container. The following are considered permanent outside containers:
concrete boxes, copper or steel vaults or cremation urns designed to
withstand the deteriorating factor of the elements of burial.
I.

Entombments. No entombment shall take place without notification
of the Department of Public Works. Entombment will be made in the
City tomb until such time that burial is arranged. The charge for
entombment in the City tomb is $250. Such charge may be suspended
for pending in-town burials.

§ 46-9. Care of lots.
A.

Perpetual care required. All cemetery lots sold after August 1, 1966,
shall require a perpetual care trust fund reserved in the name of the lot
owner for the maintenance and care of such lots.

B.

Purchase of perpetual care. Perpetual care trust funds for the care
and maintenance of lots shall be purchased through the Department of
Public Works from the trustees of trust funds and such funds shall be
held in trust, the income thereof to be used by the City for perpetual
care services, in accordance with the City Charter and applicable state
laws.

C.

Perpetual care - previous owners. Owners of cemetery lots purchased
prior to August 1, 1966, shall secure perpetual care service by applying
to the trustees of trust funds through the Department of Public Works
for the acceptance of a sum sufficient to provide the income necessary
for the care and maintenance of the lot, as hereinafter established in
the schedule of rates for perpetual care.

D.

Ordinary care. No burials shall be permitted on old ordinary care
accounts until such time as arrangements for perpetual care are made.
Such arrangements to include securance of perpetual care and the sum
total of all back charges due.

E.

Definition of care and maintenance. The care and maintenance of lots
shall include the mowing and trimming of grass at reasonable intervals,
the raking and cleaning of lots, and the grading and seeding of lots.
Perpetual care shall not cover the maintenance or repair of any
monuments, stones, markers or walls, nor the planting or care of
flowers or shrubs.

F.

Rates for care and maintenance. The following rates are hereby
established for the purchase of perpetual care:
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(1) Each full grave: $250.
(2) Each infant grave: $75.
(3) Each cremation grave: $75 (applies to Sacred Heart and West
Lebanon Cemeteries only in areas specifically laid out for
cremation burials).
G.

Burial of indigents. In the case of single grave lots for the burial of
indigents, the City will provide space and maintenance of a section for
such. However, no aboveground monumentation will be allowed until
such lot has been paid for and perpetual care secured.

§ 46-10. Protection of cemeteries.
A.

All access to cemeteries shall be closed from 10:00 p.m. to 6:00 a.m.

B.

All vehicles and/or people in any City cemetery contrary to this chapter
shall comply with the order of a police officer to leave the cemetery.

§ 46-11. Violations and penalties.
Unless otherwise provided by state law pertaining to cemeteries or burial of
the dead, the penalty for violation of any provision of this chapter shall not
exceed $1,000 as provided in RSA 47:17, and the City will request that the
court order restitution.
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TITLE XXVI
CEMETERIES; BURIALS; DEAD BODIES
CHAPTER 289
CEMETERIES
Section 289:1
289:1 Definitions. – In this chapter, unless the context clearly requires otherwise:
I. "Burial ground'' means a private family or religious institution's cemetery, mausoleum, or columbarium on
private property and not available for use by the public. For purposes of this paragraph, the term "family'' shall
mean members of the immediate family and any individuals related by blood or marriage or civil union to
members of the immediate family.
II. "Burial space'' means a lot in any cemetery, mausoleum, or columbarium as designed and intended for the
interment of a human body, bodies, or remains, but presently not used for such purpose.
III. "Cemetery'' means any cemetery owned, managed, or controlled by any municipality within this state or
owned and managed by any nonprofit cemetery corporation chartered by the state. Mausoleums and
columbariums shall be included within the term "cemetery.''
IV. "Cemetery association'' means a nonprofit cemetery corporation, the voting members of which are the
owners of burial spaces in the cemetery owned and operated by the association.
V. "Cemetery corporation'' means a nonprofit corporation organized for the purpose of operating a cemetery.
VI. "Cemetery trustees'' means town cemetery trustees elected pursuant to the provisions contained in this
chapter.
VII. "Corporate officer'' means the elected or appointed managing officer of a nonprofit corporation
established to operate a cemetery for public interment.
VIII. "Owner'' means any person or persons owning or possessing the privilege, license, or right of interment
in any burial space, as determined under RSA 290:24.
Source. 1994, 318:2. 2000, 95:1. 2008, 319:1, eff. Aug. 31, 2008.

Section 289:2
289:2 Municipality to Provide. – Every municipality shall provide, or may enter into agreements with
adjacent municipalities or nonprofit entities to provide, one or more suitable cemeteries for the interment of
deceased persons, which shall be subject to such regulations as the municipality may establish. In the absence of
regulations established by vote of the legislative body, the cemetery trustees may establish such regulations
pursuant to RSA 289:7, I(a). The operation and maintenance of all cemeteries owned and maintained by the
municipality shall be in the charge of the cemetery trustees.
Source. 1994, 318:2, eff. Aug. 7, 1994. 2016, 64:1, eff. July 4, 2016.

Section 289:2-a
289:2-a Funds Received From Sale of Cemetery Lots. – Upon the sale of cemetery lots, the legislative body
may, at any annual or special meeting, vote to determine whether funds received from such sale shall be
deposited in the general fund of the town as a sale of town property or deposited with the trustees of trust fund
for the maintenance of cemeteries under RSA 31:19-a.
Source. 2014, 71:1, eff. May 27, 2014.

Lebanon City Council
October 4, 2017
Page 89

Section 289:3
289:3 Location. – All cemeteries and burial grounds shall be laid out in accordance with the following
requirements:
I. No cemetery shall be laid out within 100 feet of any dwelling house, schoolhouse or school lot, store or
other place of business without the consent of the owner of the same, nor within 50 feet of a known source of
water or the right of way of any classification of state highway. Existing cemeteries which are not in compliance
with the above set-back requirements may be enlarged, provided that no portion of the enlargement is located
any closer to the above-listed buildings, water sources or highways than the existing cemetery, and provided
further that no such enlargement shall be located within 50 feet of any classification of state highway.
II. Burials on private property, not in an established burial ground, shall comply with local zoning regulations.
In the absence of such regulations, such burial sites shall comply with the requirements in paragraph I. The
location of the burial site shall be recorded in the deed to the property upon transfer of the property to another
person.
III. New construction, excavation, or building in the area of a known burial site or within the boundaries of an
established burial ground or cemetery shall comply with local zoning regulations concerning burial sites, burial
grounds or cemeteries, whether or not such burial site or burial ground was properly recorded in the deed to the
property. In the absence of such regulations, no new construction, excavation, or building shall be conducted
within 25 feet of a known burial site or within 25 feet of the boundaries of an established burial ground or
cemetery, whether or not such burial site or burial ground was properly recorded in the deed to the property,
except when such construction, excavation, or building is necessary for the construction of an essential service,
as approved by the governing body of a municipality in concurrence with the cemetery trustees, or in the case of
a state highway, by the commissioner of the department of transportation in concurrence with the cemetery
trustees.
IV. Nothing in this section shall be construed to conflict with RSA 290, local ordinances, or cemetery rules
concerning burials and disinterments of human remains.
Source. 1994, 318:2, eff. Aug. 7, 1994.

Section 289:4
289:4 Maintenance. – Every municipality shall raise and appropriate sufficient funds, by taxation or
otherwise, to provide for the suitable care and maintenance of the municipal public cemeteries within its
boundaries which are not otherwise provided for by an alternative funding source. Every municipality may raise
and appropriate annually a sufficient sum to provide for the suitable care and maintenance of deserted burial
grounds and cemeteries which have been declared abandoned in accordance with RSA 289:19-21.
Source. 1994, 318:2. 2012, 4:1, eff. May 11, 2012.

Section 289:5
289:5 Cemetery Records. – The corporate officer or designee of a cemetery corporation or town cemetery
trustees charged with the responsibility of operation and administration of any cemetery under their control shall
keep a record of every burial showing the date of burial and name of the person buried, when these particulars
can be obtained, and the lot, plot, or part of such plot or lot, in which the burial was made. Such records shall
also be kept of every private burial site within a municipality by the owner of the land containing the burial site,
and a copy of the information shall be supplied to the cemetery trustees who will maintain the municipal records
of such sites. A copy of such record, duly certified, shall be furnished to any person on demand and payment of
a fee established in compliance with RSA 91-A:4. The location of each cemetery and private burial site may be
annotated on the municipal tax map.
Source. 1994, 318:2, eff. Aug. 7, 1994.
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Cemetery Trustees
Section 289:6
289:6 Cemetery Trustees. –
I. Every municipality shall elect a board of cemetery trustees consisting of 3 members, unless a town at an
annual or special town meeting votes that the board shall consist of 5 members. In the initial election of
cemetery trustees, they shall be elected by ballot at an annual town meeting. One shall be elected for a one-year
term, one for a 2-year term and one for a 3-year term. In towns with a board of 5 trustees the 2 additional
trustees shall be appointed by the selectmen, one for one year and one for 2 years. Subsequent trustees shall be
elected by ballot at the annual town meeting to replace those whose terms expire. The term of each trustee shall
be 3 years. Vacancies shall be filled by the selectmen for the remainder of the term. The board may recommend
to the appointing authority the names of no more than 2 persons who may serve as alternate members on the
board. The alternate members shall be appointed to one-year terms. In cities the trustees shall be chosen and
hold their office for such term as shall be provided by city ordinance. Trustees shall organize by electing one of
their number chairperson and another bookkeeper, who shall keep the records and books of the trustees, and
shall issue vouchers as necessary for funds to be expended. The chairperson and the bookkeeper may be the
same member.
II. Any town that has the town manager form of government may vote to not have cemetery trustees by
delegating all of the duties and responsibilities of cemetery trustees to the town manager, as specified in RSA
289. This option may be adopted by a vote of the town meeting. The warrant article question to be voted shall
be: "Shall we discontinue the board of cemetery trustees by delegating their duties and responsibilities to the
town manager?'' If the majority votes in the affirmative, then the discontinuance shall take effect 90 days after
adoption.
II-a. (a) Any town, with a traditional town meeting form of government, may adopt by a vote of the town
meeting to have the board of selectmen serve for the term of elected office as the cemetery trustees. The warrant
article to be voted shall be:
"Shall we delegate the duties and responsibilities of the cemetery trustees to the board of selectmen?''
(b) If the majority vote in the affirmative then the delegation shall take effect 90 days after adoption and
shall continue until rescinded by vote of the town meeting.
III. At any subsequent town meeting, the town may vote to reinstate the board of cemetery trustees. A new
board of cemetery trustees shall be elected at the town meeting next following the vote to reinstate the board of
cemetery trustees.
IV. Any town that has a municipal charter form of government may specify in its charter the procedure to be
utilized for the election or appointment of cemetery trustees. Such procedure shall be adopted under the
provisions of RSA 49-B.
Source. 1994, 318:2. 1995, 62:1, 2, eff. July 8, 1995. 2016, 60:1, eff. July 4, 2016.

Section 289:7
289:7 Powers and Duties. –
I. Except in those municipalities in which other provisions have been made by a general or special act of the
legislature, all cemetery trustees in the state shall:
(a) Adopt bylaws and regulations for their transaction of business and for the establishment and
management of all municipal cemeteries within their responsibility.
(b) Prepare an annual budget indicating what support and maintenance of the municipal public cemeteries
will be required out of public funds for submission to the appropriate agency of the municipality. A separate
budget request shall be submitted for planning and establishment of a new public cemetery and for capital
improvements or expansion of an existing public cemetery.
(c) Expend all moneys raised and appropriated by the municipality for cemetery purposes. Such funds shall
be maintained in the general fund and paid in the same manner that funds of other municipal departments are
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(d) Expend income from all trust funds for cemetery purposes in accordance with the conditions of each
donation or bequest accepted by the municipality. Such trust funds shall be held in the custody and under the
management of the trustees of trust funds. The trust income shall be transferred to the cemetery trustees by the
trustees of trust funds in response to vouchers executed by the cemetery trustees, if the requested funds are
available. Such trust fund income shall not be commingled with the moneys raised and appropriated by the
municipality.
(e) Prepare deeds of cemetery lots for the governing body to sign.
II. Cemetery trustees may appoint a cemetery custodian or sexton who shall not be a trustee and who shall be
responsible to the cemetery trustees for supervising work done in the cemeteries.
Source. 1994, 318:2. 1995, 62:3, eff. July 8, 1995.

Section 289:8
289:8 Enforcement. – Any person designated as a cemetery trustee failing to comply with the provisions of
RSA 289:7 shall be guilty of a violation. Any other person who violates this chapter or any regulation
established under the authority of this chapter shall be guilty of a violation.
Source. 1994, 318:2, eff. Aug. 7, 1994.

Section 289:9
289:9 Use of Trust Funds. – Cemetery corporations and the trust fund trustees of municipalities may take and
hold funds in trust, and may apply the income of the trust to the improvement, watering, or embellishment of the
cemetery, or to the care, preservation, or embellishment of any lot or its appurtenances.
Source. 1994, 318:2, eff. Aug. 7, 1994.

Section 289:10
289:10 Investments. – Cemetery corporations holding funds in trust as provided in RSA 289:9 may establish,
maintain, and operate common trust funds as provided in RSA 31:27-30.
Source. 1994, 318:2, eff. Aug. 7, 1994.

Section 289:11
289:11 Accounting. – Whenever any cemetery corporation shall take and hold trust funds according to the
provisions of RSA 289:9, such corporation shall keep in its books an account of all funds received and held by it
in the same manner as required of municipalities, and the account of any such fund shall be open to inspection
by any person having an interest in the proper administration of the trust.
Source. 1994, 318:2, eff. Aug. 7, 1994.

Section 289:12
289:12 Reports. – A copy of the annual financial report of such corporations shall be filed with the attorney
general, unless otherwise required by law to file such a report with any town, city, county, or state agency.
Source. 1994, 318:2, eff. Aug. 7, 1994.

Section 289:13
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289:13 Cemetery Association Termination. – Any cemetery laid out by an individual or corporation and
located within the municipality, in which all lots have been sold and for the care of which trust funds are held by
the municipality, may be deeded to the municipality with no implied financial liability to the municipality for the
maintenance of the cemetery over and above the trust fund income, provided the municipality votes to accept
such cemetery transfer. Municipalities may raise and appropriate additional funds for the care of such
cemeteries. Upon the transfer of the title to the cemetery, the municipal cemetery trustees shall have the sole
management responsibility for the cemetery.
Source. 1994, 318:2, eff. Aug. 7, 1994.

Section 289:14
289:14 Right of Way to Private Burial Ground. – Any person wishing to have a temporary right of entry
over private land in order to enter a private burial ground enclosure to which there is no public right of way may
apply in writing to the selectmen of a town or the mayor of a city stating the reason for such request, which may
include the maintenance, repair, and preservation of the burial ground, and the period of time for which such
right is to be exercised. The applicant shall also notify in writing the owner or occupier of the land over which
the right of way is desired and obtain the written permission of the owner. The selectmen or mayor, in the
exercise of discretion and in consultation with the cemetery trustees, may issue a permit for such temporary right
of entry designating the particular place where the land may be crossed. The owner or occupier of the land may
recommend the place of crossing which, if reasonable, shall be the place designated by the selectmen or mayor.
The person exercising the right of entry shall complete the work on the cemetery and restore the right of way to
its original condition, if it is disturbed.
Source. 1994, 318:2. 2011, 97:1, eff. Jan. 1, 2012.

Section 289:14-a
289:14-a Maintenance, Repair, and Preservation of Burial Grounds. –
I. Any person or organization interested in caring for a burial ground which has not been maintained and the
owner of which is unknown, or whose present address in unknown, may petition the selectmen, town council,
mayor, or cemetery trustees for permission to clean, maintain, restore, and preserve that burial ground at the
person's or organization's own expense. Upon approval of this petition on any conditions deemed appropriate,
including the permission of the owner of the surrounding property, the selectmen, town council, mayor, or
cemetery trustees shall require the person or organization to place an advertisement in a local newspaper
providing notice that the burial ground is to be entered and that work is to be done, and notifying persons with a
property interest in this burial ground who have objections to come forward by a date certain.
II. A petition under paragraph I may be granted notwithstanding the fact that the burial ground has not been
declared abandoned pursuant to the procedure in RSA 289:20.
III. Any city, town, or public body shall be immune from civil liability in any action brought on the basis of
any act or omission by any person who voluntarily and without compensation undertakes to maintain or to repair
any burying ground.
IV. No private landowner permitting access over his or her property to a burial ground for the purpose of
voluntary maintenance or repair of the burial ground shall be held civilly liable for any breach of duty resulting
in injury to the person or damage to the property of those seeking to repair or maintain the cemetery.
V. After approval and notice required under RSA 635:6, II, any marker, gate, or other material removed for
repair shall be stored and kept safely in a manner determined by the selectmen, town council, mayor, or
cemetery trustees. Upon approval of the selectmen, town council, mayor, or cemetery trustees, a marker, gate, or
other material deemed to be at risk of irreparable damage or loss may be placed permanently in a safe facility
and the fact of its removal or replacement made visible in the cemetery or in public records.
Source. 2011, 97:2, eff. Jan. 1, 2012.
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Section 289:15
289:15 Discontinuance. – Whenever there is a public necessity for the discontinuance of any municipal
cemetery and the removal of the remains of persons buried in such cemetery, the cemetery may be discontinued
by a 3/4 vote of the legal voters present and voting at any town meeting held for the purpose, or by 3/4 of each
board of the city councils present and voting.
Source. 1994, 318:2, eff. Aug. 7, 1994.

Section 289:16
289:16 Reinterment. – The governing body may, at the expense of the municipality, disinter all the remains
of persons buried in such cemetery and reinter the same in the unoccupied part of another cemetery within the
municipality, such reinterment to be in the place designated by the nearest surviving relatives of the deceased
persons or, in the absence of such surviving relative, by the cemetery trustees. Such removal and reinterment
shall be done prudently and with proper care and attention.
Source. 1994, 318:2, eff. Aug. 7, 1994.

Section 289:17
289:17 Removal of Monuments. – The monuments, gravestones, and other appurtenances attached to the
graves shall be carefully removed and properly set up at the place of reinterment with as little injury as the
nature of the case will admit. In case of injury to any monument, gravestone, or appurtenance, the damages shall
be assessed by the governing body in the same manner and with the same right of appeal as in the case of
alteration of the grade of highways.
Source. 1994, 318:2, eff. Aug. 7, 1994.

Abandoned Burial Spaces
Section 289:18
289:18 Forfeiture Procedures. –
I. Whenever a burial space or spaces in any cemetery subject to the provisions of this subdivision have
remained unused for a period of 50 years, and the owner has not improved such space or spaces by causing a
monument, gravestone, or other permanent appurtenance to be placed on the burial space, the person, corporate
manager, or cemetery trustees having jurisdiction over such cemetery may institute proceedings for the
termination and forfeiture of the rights and interests of such owner. All purchase contracts for burial spaces
executed after August 7, 1994, shall include a notice that this procedure may be invoked in the future.
II. Whenever such person, corporate manager, or board of trustees determines that the conditions stated in
paragraph I have been met, then they may send to the owner a notice of the intent to terminate and forfeit the
owner's rights, served on the owner personally by a competent person or sent by certified mail with return
receipt requested to the owner's last known address.
III. When the owner receives the forfeiture notice, the owner may notify the cemetery management of
continued intent to use the space, in which case this procedure shall be cancelled, or the owner may return the
space to the cemetery and receive in compensation the same amount the owner paid for the space, less any
portion of the original purchase price that was specified for inclusion in a perpetual care trust fund.
IV. If no response is received from the owner for 60 days, the cemetery management may advertise in a paper
of local distribution for information regarding the present whereabouts of the owner. If information is forthcoming, the notification process shall be repeated using the new address information. If no information is
received, the original purchase contract may be voided and the space sold to a new owner.Lebanon
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the cemetery management after the space has been resold shall be reimbursed the amount he originally paid,
including the portion set aside for perpetual care.
Source. 1994, 318:2, eff. Aug. 7, 1994.

Abandoned Burial Grounds
Section 289:19
289:19 Neglected Burial Ground. – Whenever a burial ground within the boundaries of the town has been
neglected for a period of 20 years or more, the municipality may declare it abandoned for purposes of
preservation, maintenance or restoration.
Source. 1994, 318:2, eff. Aug. 7, 1994.

Section 289:20
289:20 Procedure. – To declare a burial ground abandoned:
I. The municipality shall place an advertisement in at least one newspaper having general distribution in the
municipality and surrounding area. The advertisement shall state the intent of the municipality, identifying the
burial ground by name, if known, and by names and dates of the oldest stones in the burial ground, with a
request for any direct descendent to contact the town selectmen's office, the town manager, or mayor, as
applicable. If the burial ground contains no stones with legible inscriptions, the site may be identified by a
detailed description of its location.
II. Not less than 60 days nor more than 90 days after the notice of the intent has been published, the notice
shall be read at a regularly scheduled selectmen's meeting or in the case of a city, a city council meeting.
III. If any descendants were located and grant permission, or if no descendants were located, then, after a
public hearing, the municipality may declare the burial ground abandoned by a majority vote of the selectmen or
city councilmen present and voting.
Source. 1994, 318:2, eff. Aug. 7, 1994.

Section 289:21
289:21 Rights and Responsibilities. – Any burial ground declared abandoned under these provisions shall
become a municipal cemetery for management purposes and shall be managed by the cemetery trustees, who
shall assume all the authorization and rights of natural lineal descendants.
Source. 1994, 318:2, eff. Aug. 7, 1994.

Prohibited Conduct
Section 289:22
289:22 Stone Rubbings. – No person shall make gravestone rubbings in any municipal cemetery or burial
ground without first obtaining the written permission of the town selectmen or the mayor of a city or designee.
Before granting such permission, the selectmen or mayor will ascertain to the best of their ability that the person
making the request knows the proper precautions to be taken and the proper materials to be used for this activity.
The town selectmen or city mayor or their designee shall notify the cemetery trustees of the request and its
disposition. Any person who violates the provisions of this section shall be guilty of a misdemeanor.
Source. 1994, 318:2, eff. Aug. 7, 1994.
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Section 289:23
289:23 Other Unauthorized Acts. – All other unauthorized conduct under RSA 635:6 and 635:7 regarding
the abuse of cemeteries shall be penalized as provided in RSA 635:8.
Source. 1994, 318:2, eff. Aug. 7, 1994.
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